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STATEMENT OF ISSUES PRESENTED 


I. Whether or not an employee of the D.C. Bail Agency 
maybe terminated from employment summarily by the Director without 
the Director first obtaining approval and consent of an Executive 
Committee establishea for the sole purpose of overseer ing the functions 
| 


and onerations of the Agency ? 


Agency 245 i relationshin with the enployees of 
latter is requixed to follow guidelines established by 


and the sections anpurtenant thereto ? 


III, Whether or not an employee of the D.C. Bail Agency 


is entitled to Notice and Hearing as a condition precedent to dismissal 


from employment ? 


ND 


This case has not previously been before this Court. 


TES COURT OF APPEALS 


No. 71-1981 


a 


MARIE BAILEY DAVIS, 


Apneljant 
vs. 


BRUCE PD. BEAUTIN, Director 
District of Columbia Bail Agency, 


Apvellee 


—$——$———_——— 


Anvpeal from the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLAN 


JURISDICTIONAL STATEMENT 


The jurisciction.of this Eonorable Court is invoked by virtue 


of 23 U.S.C. 2195 ( 3954) pursuant to its authority to affirm, modify, 
jucgment, decree, or order of Court 


fully brought before yxy review and may r€yard the cause and 


irect the erntsy of such appropriate Judgment, fdeeree, or order, or 


to be had as may be just under the 


nom | 6” 
STATE MoNT Wa 


—- 


The Avnellant, Marie Bailey Davis, L in the Trial 
Court below filed a civil action for damages due to wrongful dismissal 
from employment a for reinstatement to employment. ( J.A. #1) ‘The 
Avvellant had been previously hired as a Secretary with the District of 
Columbia Bail Agency at a salary of $6,500 ver ern with a rating 
equivalent to GS-5. The Anvellee, defendant in the Trial Court below, 
was sued in his capacity as Director of the D.C. Bail gency: filed a 
Motion to Dismiss the complaint on the grounds that the complaint failec 
to state a claim against him upon which relief can be granted; that 
avpellee had lawfully terminated Anvellant's employment pursuant to its 
3 D.C. Code 995, 18 ition, (July 23, 1966, 80 Stat. 
hat Appellant yas not entitled to any proces 
guarantees upon dismissal from her position for the reason that 
secretaries of the D.C. Bail Agency are not covered by the laws and reg 


ning employee relations in the United States Civil Service. 


response to the 
the complaint did state a claim aga 
‘ | 
Apvellee upon which relief could be granted ; there were genuine issues 


£ fact to ke controverted ; that the defendant, as dirdctor, did not- 


| 
anoroval or authorization from the Executive Committee before 


Gismissing ; that the funds 

the D.C. Brit Agency are Federal Funds for purposes of 

Cirectives ani mandates ; that 5 U.S.C. Code 5532 and the sections apnur 
enant thereto are guidelines to be used in the ae of personnel 
of the Agency an? thus the Agency must follow the Civil Service Regulati 


CBs 


not afforde2 adequate notice and hearing 


sal from employment. ( See J.A. #3). 


Whe Motion anc Opnosition were argued before the Trial 
on December 22, 1979 and upon consideration of the pleadings 
ments of counse] in open court, the trial Court granted the 
llee's Motion to Dismiss. ( See J.A. # ~ 5). It is from the 


of the Trial Court that Apnell filed Notice of Apveal to 


this Honorzble Court. ( See J.A. #5). 


STATEMENT OF 
1859, the apveliant i 2 by the Anvellee, Def- | 
at 2 salary of ,6£09.99 per annum with a GS-5 
assumed her duties in that 
uncdestood and agreec ur anc between the appellant and avvellee th 
uoon commetion of Ninety (89) days of employment, that appellant vould 


becone 2 vermanent employee. That on ox about December, 1938, anvel 


permanent enolcyee th Defendant Agency AYRLins Salary of 


~ ee 


the canacity of Secretary with 
Defentant Agency uy to Avr LO7D hat in March, 1970 annellant re 
queste? one month sic x leave to become effective on April 
areliant entered < al hospital. Avpeliant remained 
1t called 
Co WoL 
retux. cate to her employer, Appellant 
WAS contin 


1979 Annellant's vhysican had not 


trenlnent and annelinnt again called ayn-ellee 


| 
notifie? him that she would Gefinitely retuxsn to wor’ on 
Avoellant appeared in person at the Department Agency 
979 inorder to confirm her return to work. On the same 
was called by the apvellee and not ssi0e not to 
return to her employment for the reason that the Agency a lacking 
in Funds and could not pay her. Yet, shortly thereafter, the apvellee 
hired several other employees, one or more of whom wex re hired as 
: 
Anvellant age requested that she be allowed to return to 


tex employment but was advised by appellee that she could not return. 


hat the apvellant was not afforded adequate notice vrior to her ais- 


| 
x 
to. eee 
was appellant afforded a Hearing prior to dismissal. 
ae 
of 
| 


appellee dic not obtain wee approval appellant's 


the Executive Committee as required by 23 D.C. Code 905, 


suora, and Regulations governing Government Agencies in their 
management of employees. 
SUMMARY OF ARGUS MENT 
| 
23 D.C.. Cote 996, 1957 edition, imposes a ma date upon the 


Director of the Agency to seek approval and consent of the Executive 
3 
Committee priory to dismissal of an employee of the Agency. Where the 


Director, uncer Lisguise of exercising broad and sweep ing powers, 
fails or elects f otain such approval, the dismissal of an employe 


is inlawfuly and uv authorized. et 


| 
The D.C, Bail Agency is required to follox the g elines 


setforth in 5 U.S.C. 5532 insofar as Congress did not specify guidelines 
| 
unique to the Agency. Thus, the same privileges, protections and inmuni- 


ties afforded an emmloyee of any Federal Agency are likewise afforded 


employees of the D.C. Bail Agency. 


eates a svecial Nsete 2 whics fa 


L Cx 


aa 


For the vrotection o: mMOTOJ of the Agency 
unconstitutional in that, as here, 23 D.C. Code 
specific sense of direction or operative 


mandates in the operation of Agency affairs insofar as they relate 


ees of the Agency 
ARGUMENT 
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AN EMPLOYEE OF THE D.C. BAI. AGENCY MAYNOT 
BE SU BARILY DISCHARGED FROM EMPLOYMENT BY 
THE DIRECTOR OF THE AGENCY WITHOUT THE LATTER 
FIRST SEEXING APPROVAL AND CONSENT FROM THE 
EXECUTIVE - COMMITTEE 


anc duties of the Director 


Agency 2 foun? ; e £95, 1987 edition, 
follows 


he shall be responsible 
ons and (eeatnioees of the cuties 


" The Directcr of ¢ 
for the suvervisi 
of the agency Ws 


ee 


The Director's functions, insofar as they relate to employees 
tinve of the Agency, are specifically enumerated in 23 D.C. 
Section 995 vrovices as follows: 


The Director, subject to the appro oe of the executive 
committee, shall employ a chief assistant anc such 
assisting and clerical staxi ana =e make assignments 

personnel as may be necessary proverly 


business of the agency 
7 


. eo eer r ere esoe 


other employees of agency shall 
: i committec, 


2 Q bh 


- o 
e 


adproval 
longevity 


The remaining provisions under Title 23 D.C. Code ao not 
Jend any specific reference to the problems posed here.| The problem 
being, how much authority does the director of te D.C. Bail Agency 
have in the hiring and firing or dismissal of employees once they are 
hired by the Agency. The threshhold question is whether or not the 
Director is required, under statutory mandate, to first seek approval 
of the executive committee before dismissing an employee for whatever 
cause, The trial} Court, in ruling on Appellee's Motion to dismiss 


stated as follows: 


" J am going to grant the government's motion to dismiss. 
Mr. Beaudin has got the right to hire and fire. The only 
person he is answerable to, and that is after the fact, 
is the Executive Committee. As Director of the Bail 
Agency, he is empowered, it seems to me, to hire people 
or fire them for good, bad or other reasons." 

( See J.A. #5). 


Avnnellant studied, in detail, the legislative history of the Statute 


creating the D.C. Bail Agency. Unfortunately, there js noting in the 
legislative history which sheds light on the functions of the Director 
Thus, a close reading of section 905, supra, must be resorted to inord 
to ascertain, as near as possible, what Congress Prended when it 
created the D.C. Bail Agency. The functions of the Agency, generally 
are unequivocally clear and appellant does not question nor does appel 
ant challenge the overrall functions and purposes of the Bail Agency. 
The scope and vurpose of the D.C, Bail Agency is indeed admirable and 
represents a giant step towards effecting an effective system of ~ 
criminal law administration and criminal law application. What appell-— 
ant does question, however, is the inner working of the Agency, Contr 


ed by the Director, as to his powers to hire and fire, at will, employ 


ees who are hired by the Agency. 


Section 99%, sora, maitzes it mandatory upon the Director to first 
seek aporoval of the executive committee. 23 D.C. Code 904 setsforth 
the composition of the Executive Committee. Under Section 904, supra, 
the Committee shall be composed of the respective chief judges of the 
United States of Avpeals for the District of Columbia Circuit, the 
United States District Court for the District of Columbia, the District 
of Columbia Court of Appeals, the now Superior Court of the District 

of Columbia and 2 fifth member who shall’ be selected by such chief 
judges. In reading within the four corners of Section 905, appellant 
contends that Congress did not intend to place broad and sweeping 
powers in the hands of a single functionary called the Director. Care- 


ful. scrutiny of the Director's actions are clearly spelled out in 


Section 994, suora, by virtue of the creation of the Executive Committe 


It is the executive committee who shall determine when, where and for 
. > 


whatever reason an employee of the Agency shall peterminated. The 


Executive Committee, consisting of Judges, would be zealous in orotect— 


jing the constitutional rights of 2 Federal Employee assigned to the D.C 


Bail Agency. The members of the Executive Committee, in their infinite 


wisdom, would, no doubt, afford notice and hearing prior to dismissal 


of any employee from the Agency. 
The actions of the Director in discharging, summarily, the 


apneliant from her tenure of employment, under the disguise of unlimite 


powers, does not remove him from the veil of judical scrutiny. Accord- 


ingly, where 2 director fails to first seek approval from the executive 


committee as required by Section $06, supra, in seeking approval from 


the executive committee and, baving failed to meet that requirement, 


the Court will look with discountenance and disfavor upon his actions. 


( 7.) 


| 
The Exhibit designated as J.A. #8 clearly indicates that 
the Director apparently justified his actions by imposing a Freeze 
on Hiring. A freeze on hiring has similar characteristics of Reduction 


in Force. However, the Appellant had already been discharged without 


a a 
notice and hearing and a subsequent mandate to impose 2 freeze on 


hiring does not obviate or correct the Director's Actions. 


( II ) 


THE D.C. BAIL AGENCY IS REQUIRED TO FOLLOW 

GUIDELINES SETFORTH IN 5 U.S.C. 5532 AND THE 

SECTIONS APPURENANT THERETO IN THE OPERATION 

OF THE AGENCY AS IT RELATES TO HIRING AND 
DISCHARGE OF EMPLOYEES. 


The District of Columbia Bail Agency, is a Federal Agency 


designed to deal with local problems of Bail Reform. The Agency is a 
=| 


creature of Federal Statute, derives its funds from Federal Coffers 


. a , z 5 
and must therefore govern itself by the rules of fair play applicable 
to all Federai Agencies. 
i 


The Civil Service Regulations, Section 9.191, provides 2s 


L . 
follows | 
: " Agency responsibility for separation or demotion of employee 


. 
(a) The employing agency shall renove, demote, or reassign 
_ to another position any employee in the competitive 
service whose conduct or capacity is such that his 
removal, demotion, or reassignment will promote the 


efficiency of the service." 


Civil Service Regulations, Section 9.10) interprets, in the administrat-— 

ive sense at least, Title 5 U.S.C. Section 652 (a ). Séction 652 (2), 
; | 

supra, provides as follows 


™ Removal without pay fron classizied civil service. 
(a) Only for cause; notice; copy of charges; time to answer; 
examination; record; versons exempt. 


Gise) 


No person in the classified civil service of the 
United States shall be removed or suspended without pay 
therefrom except for such cause as will promote the eff- 
jiciency of such service and for reasons given in writing. 


Any person whose removal or suspension without pay is sought 


shall (1) have notice of the same and of any charge preferred 


against him; (2) be furnished with 2 copy of such charges; 
(3) be allowed 2 reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished at 
the earliest practicable date with a written decision on such 
ANSWEL wececccoccceeee” 


finite preference eligiol 
rial perios 
ishnent 
suspented for more than 30 days AROEECECCOOS 
$33, suora, clearly establish guidelines by which the 
dealing with 
of employees of that Agency. The 
Appellant was given several weeks 
by the Director that her e: loyment had been terminated. 
such written -e and therefore was not aware of the 
reasons for a arse J n the < If written notice 
was not given ad no procedural recourse available to 
permanent employee of the D.C. Bail 


Zonorable Court has long since interpreted the applicable 


provisions of Title 5 and the regulations regarding dismissal. of 
employees from the Federal Service. 

In Dew v. Quesada, Civil Action No. 275-59, D.D.C., Order 
of September 29, 1959, the plaintiff had brought suit in the United 
States District Court for the District of Columbia for reinstatement. 
The District Court ruled favorably for the plaintiff for the reason — 
that olaintiff had not been given sufficient time witbin which to file 


suoporting affidavits. Appellant does not contend here that this 


Honorable Court shoulé review the cause on the merits as to whay she 


was discharged from her employment at the D.C. Bail Agency. What 


apvellant does contend here is that the procedural safeguards were not 
adherred to. First, Appellant AS orally and summarily dismissed from 
her employment. Secondly, appellant was not advised in writing of her 
dismissal and was not afforded adequate time to anes AES charges and 
present affidavits in support of her answer. Thirdly, Appellant was nq 
afforded 2 Hearing inorder that her accusers couj.d be subjected to the 
erucible of cross-examination. It is clear that the judiciary has ver 
‘limited scope of review where removal of a civil servant is challenged 
on its merits, rather than on procedural grounds. Keim v. United Statq 
177 U.S. 290, 20 S. Ct. 574 (1900); DeFine v. McNamara, 109 U.S. App. 
D.C. 300, 2857 F. 2d 339 (1931); Hargett v. Summerfield! 100 U.S. App. 
D.C.85, 243 F. 2d 29 (1957); Carter v. Forrestal, 85 U.S. App. D.C. 53 
54, 175 F. 24 364, cert. denied 338 U.S. 832, 70S. Ct. 47 (1949); 
Levine v. Farley, 70 Ano. D.C. 381, 107 F. 2d 186 ( 1939), cert. cenie 
308 U.S. 622, 69 S. Ct. 377 ( 1940). Srovevert appellant does not chal 


enge the agency's actions on the merit. Avpellant does challenge the 


gross violation of vrocedural safecuards afforded her. Judicial re- 


Lief will be afforded where there has been substantial departure from 


the applicable procedures, misconstruction of governing legislation, 
to the heart of the administrative determination. 
91 U.S. Apn. LD 24 871 ( 1952); 


o>. App. 


background as was found in lat 115 Avo. D.C. 171, 317 F. 24 
582 (1953). However, the dissenting opinion written by the Honorable 
J. Skelly Wright, Circuit Judge, brings to focus some of the administra 
ive practices found in Government Service in dealing with certain employ 


In the dissenting opinion by Judge Wright, in a footnote to the 


Congress has, however, limited the power of renoval 

to those discharges which will "promote the efficiency 
of the service." 5 U.S.C. $52,353, Judicial review 

is ave2ilable to determine if discharges subject. to this 
Limitation ane arbitrary and caorisious," Citing Williams 
v. Robbins 348 U.S. 819; 75 S. Ct. 30 (1954); Nordex v. 
Royall, DDC, 90 F. Supp. 834 (1949): Williams v. Cravens, 
oe Crecker v. U.S.,130 Ct. Cl. 557,127 F. Supp. 658 
(1955 : 


While it is concecged that the power of appointment to public office 
the right of removal, 2 fundamental guidelines 
Levy v. Woods, S4 
Farley, supra, The Director of the D.C. Bail 
Agency has not complied with any of the guidelines by which he should be 


governed in discharging an employee from the Agency. Accordingly, the 


Agency action is subject to judicial review. 


Shap SOS DES Mae in WELtINS, 
EE, eT —— 
(1) ta e Court hela there chat ix formal Charges are mace in writing 
are 


h es must be sneci the charges must state 


asons for the dismiss! proposed dismiss: 


Money v. suora 1 Manning v. Stevens, supra are 
conplenent 


( XII ) 


‘AN EMPLOYEE OF THE D.C.BAIL AGENCY IS 

ENTITLED TO NOTICE AND HEARING AS A 

CONDITION PRECEDENT TO DISCHARGE FROM 
EMPLOYMENT, 

The only guidelines available by which the D.C. Bail Agency 
should follow are found in 5 U.S.C. 652 (a). That provisiion makes it 
mandatory that an employee whose removal or suspension without pay is 
sought shalj. have notice in writing, furnished with a copy of the 
charges and be allowed a reasonable time for filing a written answer 


to such charges with affidavits. None of the guidelines were followed 


here. Appellee may well contend that the D.C. Bail Agency has a some-— 


what hybrid status similar to the D.C.. Redevelopment Land Agency. The 
latter Agency is an arm of the Federal Government designed to deal with 
Voced housing problems and land acquisition. See Goddard v. District of 
Columbin Redevelopment Land Agency, 287 F. 24 343, 345 (D.C. Cir ASS 
Likewise, the D.C, Bail Agency, is a Federal Agency designed to deal wi 
local problems of Bail Reform, Consequently, the Regulations which 
govern Federal Administrative Agencies are applicable to the D.C. Bail 
Agency. Thus, where, under section 5 U.S.C. 652 (a), an Agency is 
required to give adequate notice and the right to be heard, and departs 
from those standards, the Agency's actions are subject to judicial revigd 
CONCLUSION 
For the reasons setforth hereinbefore, Appellant prays that 


this Honorable Court reverse and remand the cause to the Trial Court. 


Respectfully Submitted 
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MARIE BAILEY DAVIS, 


oo 


Plaintiff, : 


y. Civil Action No. 3269-70 


; | 
BRUCE D. BEAUDIN, | 


Defendant. . 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
“YOTION OF DEFENDANT, SRUCE D. . BEAUDIN, TO Diswiss 
~ PEE COMPEAIRG. 


| 
Preliminary Statement 


Plaintiff was hired to work as a secretary > the istrict of 
Columbia Bail Agency on ssugust 4, 1989. Approximately ten months 


later, May 31, 1970, her employment was terminated. She brings this 
action for damages and reinstatement. | 
The complaint is insufficient to show that the pleader is entitled 
to relief pursuant to Rule $8 a (@), Federal Rules of Civil Procedure. 
The complaint alleses, in effect, that plaintiff was discharged from her 
job and has suffered hardship by reason thereof. She Goes not specify 
what laws or regulations entitle her to the ralie? she peeks. On the other 
hand she does not claim to have any rights to the procedures provided in 
5 U.5.C. §¢ 352, relating to dismissal of employees in the classified 
EEL 


ervice and indeed she has none. | Kv 
wf 


laintiff was hired pursuant to the provisions of Section 23-S01- 


$09, D. c. Code, 1937 ed. (uly 26, 1905, 89 Stat. 326-329; Pub. L. 88- 


519.) This statute establishes the District of Columbia Dail Agency with 
Syscae = : ~ o [mas 

tne duty to ‘secure pertinent data and provide for any jecicial officer in 

the Disixict of Columbia reports containing verified information con- 


corning any individual with respect to whom: 2 bail dctermination fs to 


— 
Ps = 22 92 ts > . 3 = te mae ape 
he wade. Section 23-904, D.C. Code, estadlisnes an © cecutive 


action. Sy such organization and purpose, the D.C. Bail Agency is 


indcpendent of the District of Columbia govern nment and any cther executive 


eo 


Plaintiff was employed under the specific authority of Section 23- 
933, D.C. Code, which empowers the Tirector to “make assignments of 
suck aconcy persomael ae may be necessary to conduct the business of 
the agency.‘ She took no qualifying examination for the position, and she 
holds no GS-classifieation. Her salary is not set by GS classification, 
but by the provisions of Section 23-898, supra. which state that compen- 
sation will be “set by the executive committee”, the only guide being that 
‘saleries of clerical personnel shali be set at levels comparable to those 
allowed in the offices of the Legal Aid Agency and the United States 


’ nN ns rn 
he Wistrict of Cohrmabie". Section 23-996, supra, docs 


yefer to 3 U.E.C. $5322, Gept. 6, 1986, Pub. L. 69-554, . 407, 
28 pmorded) the Civil Service classification section, but only as 2 


limitetion ou salaries. The lav spocifically avoids establishing classifi- 


cations for scersiorial erapioyces of the D.C. Bail Agency. 

Finally, even if plaintiff were covered by the Civil Service Rules, 
she still would be subiect to summary dismissal because she was only a 
forary employee, having served less than one year. See Ch. 752 


hy Y2 % + Tey > a “ o 
Manual 2-1; Ch. § Federal = ersomnel Manual Ja, 22. 
aati enn 


Conelssion 


eee 


Eaged uson the foresoins, it is resp: 7 guomitted that the 
complaint against dsfs: Druce D. be dismissed. 
\ feof «s t 
i Hs Ne rate 


its MURPH 
. FRANCIS MURPHY 


— Corporation Counsel, D.C 


t 
to 


/sf John A. Earnest | 
JOBN A. EARNEST 
Assistant Corporation Counsel, D.C. 


fs/ Sassea S. Craddock 

JAMES BH. CRADDCCH | 

Assistant Corporation Counsel, D.C. 
Attorneys for Defencant ! 

nie Building 
Washington, D.C. 20004 


a 


iNET TE NE, CN NET ON TT TE 


pont. 


CERTIFICATE OF SERVICE _ 


I hereby certify that 2 copy of the foregoing Motion of Defendant, 


Bruce D. Beaudin, to Dismiss the Complaint, together with Memorandum 


of Points ang Authorities in Support thereof, was mailed, postage prepaid, 
~ 


es 


to Clement Theodore Cooper, Esq., Attorney for Plaintiff, 918 # Street, 


Me. (3092), “eshington, D.C. 20004, this 25th day of November, 1970. 


aw 
- t - 35 oy ot 8 5 
fef James tH. Crazdeck 


—_——<—<" 


ee Assistant Corporation Counsel, D.C. 
Attorney for Defendant 

Pistrict Buiidiag 

Washington, D.C. 20004 
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fon THE Se OF COLUMBIA 
LEY PAvIs, 
Diatnt 7? 


BRUCS LD, BEAULIN, Director 
District of Co'umbia Bal Agency - 


met 00 WF Oe tar OO te OO 


Defendant | 
, | 
OpPosti }ION TOMOLION TOT PIeMIs® COMPLAINT 
Comes mw the Plaintiff, Marte Battey Davis, by and through her 


c-unse! and 22 s¢s the Motion ty Dismiss f fited herein and as grounds there- 


Hy states the fo: ‘-wing matter ans things ; 


4. The evmrulaint clearty states & cia aim acai cast the Gefendant u.n 


which this Court may crant rettef 


2 Thet there are genuine issue 3 af materiat fact tn disrute. 


* That the defendant did not tawdully ERE, lotatattti's emt ~yment 
sursuant to its authority under Section 23-" 308, D.C. onde, 1367 edition, tn 
that the cGefencant fatted, tnter ana, to seek aooroval or author ization fevm 
the Executive Commitiea prior ty dismilasat ~f i the otatnt: 4) form her emolcy- 
ment. = ; 

4. That the funds aroropriated for the D Cc Bait = ere Federat 
Fonds hr curses Wf carrying cut '0¢2! directives and mandates. 

& That & U.S. Crde 672 and the sections anu tenant thereto are 
setinrth as guidtines tn the manag ement $f personne! of the Acency and thus 
the acency-taust- f"tow-U-S <Ctvil Service Reguiations. 

| 
-§ That 2° DG, Crde 205, surwe, (tast sentence ) clearty maxes tt 
man‘atory won the Director ty seek arnrrva’ of the Executive Committee 
nrlr t dismissa’ of any era woyee. 
7 Ear sy ch sther and further reascns Bs may be argued during the 


; | 
Heartng wm this Motion 


8. ‘That the slainttif was mt afforded adequate mtice and similarly, 
wag cenied the right ty a Hearing ortor to her dismissal. 
WHEREFORS, Platntif? prays that the Motion be dented. 
| 


CLEMSN: IHEOLURE COOPER cs 
Attrney fr Platniif 

518 F Street NW (702) 

Washn ten DC 209%4 


GNITET TATES LISTRCT COURT 
FOR HE DISfRICT OF COLUMBE : 
MARIS BATLEY DAVIS ) | 
/ Paint iz ) | 
/ vs : Civi! Action| No, *269-70 
) ; 
BRUCE i. BEAUDIN, Directoy $ 
istrict of Caltumbia Batt Agency ) 
Defendant ) 
PLAT FE'S STATEMENT OF FACTS 


1. In dune, 1263, the olatnttff was hired by the Defendant asa Secre- 5; 
tary ata sstary of $9, £09.90 ver annum with a GS-5 rating. Piginttiz there- 
moon essumied her dutles mn that canacity. It vas understyd and agreed mn 
by en? between the vain and Cofendant Mat won com siott~n af Ninety (20) 
days *f emoloyment, that Piaintiiz wend bacsme 2 rermanent emrsyee. That 
anor about December, 1°°%, a'aini'if became a rermanent em sozee with: 
Lefemiant Aconcy, carn'ng a sa‘ary 7f 3°. (00.90 ner ennum 


2 Painvife ninued wort'ns ‘nu the caxacily ef Secretary w'th 


8] 
ie) 
np 
rs 


Sant Agency > ty Aor?) 11°79 That ‘n March 1-79 saint ff request- 
edane monin sick teave to deerme etiective on Apri 1, 1970 when olaintiiz 
entered a 'scn! hrs vitet. Piatntiif remained tn the Hasntta! nati! early nat 
of Moy, 1570 when s'aintii? catted the defendant and informed im that she 
would b2 abte to return to works on May 26, 1970. That otatntifl's return to 
her emoinyment was contingent ux release by her ohyste! ‘an. On May 26, 


187d stainttii's physician hadnt re'eased her from ms ectcal treatment and 


etntif? acain catied defendant and notified him thet she would definitely return 
t work *n dune °, 1970. Imrder ty confirm her roturn Gate ts her em yng- 
| . 
mont, plaintiff axneared in serson at the Decartment Agency on June 2, 1970. 
On the sere evening, n'aintiff was catted by the defendont and notified not to 
roturn to her enmn'nymant fr tho reason taat the Agency was tacking Ir- 
Funds and coud nwt pay her. Yet, shortiy thereafter, tho Defendant hired 
SoOver2’ nther emyryees, one or more of whom were hired as Secretary 
*, Peaintff acatn requested that she be at'swed fe return to her 


-| 
ems'syment but was advised by defendant that she esu’d mt return. 
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Civ! Actian No. 
BEAULIN, Directr : 
n? Crtumbta Balt Agency 


we 06 Mew 80 ter 08 ee 


Defendant 


MEMORANT UAL OF POINTS ANT A 
The creation xf the D.C Bai! Agency is und in a DC Crde 901- 
203, Ch i, 1967 edit. It's acvent was ‘srecedded by clear and crgent te¢g isla- 
tlve hist-ry However, the statute creating the DC. Bat Agency coees not 
frcus it's attention on the management sf 2erscnne! tnei rages tn the sim prting 
cast of the Director In carrying cut the Intent of the Cnare ess. The omy 
apavishnreatine ty management xf 2ersonnet ts funded in92 DC Code 90S. 


Thus, we are brought to ¢rivs wl ttha criticat ngobiem, ane of mvelte tmore- 


selon. Therofere, the issue irom + which the cenculima swings ts’: 
| 
os the Director of the DC Bat! Agency have the power 

ead @ authority ty diszalss an em: yee ‘without first giving 
doguate notice and affording a fate Rearing 2 


Section 003 or-vides, inter alia, that ; : 
"The Director, subject to the a> “pov! af the executive 
committe, shall em>ioyee a chief assistant and such 
essisting and clerica! staffeand may make assignments 
nf such agency personne' as may be neces — oraerly 
to conduct the business of the agency ....++- he 
CeO OSDeSHseseGserres A other ermoinvees af the 
acency shat! receive Cymerens sotion as set by the executive’ 
crrmimittee, but In amounts not In evcess 7 that classifies 
as GS. 7 in sxid Classification Act % ...cecsee 
weccceccocvcces Frvm time to time, the Director, supject 
ts the goreva’ of the ev ecutive committee, may set mertt 
and longevity sa'ary Increase “ | 


The Ci PES EIS Act referred in section ¢ $06 Is found m5US Crée 5652 
governing Feders: Emtayee The w»erative factua' issue ats simo'y whether 


ar nxt the Directoy Is revuired, under statutory manéate, t first seek avr7- 


wat of the e- ecutive committe orior to dismissal +f en emonyee. 


| 
Uacer section 906, the Directrr, uoon hiring an emobyee, must first 
| 


seek avroval wf the executive enmmittes. tte the arovision ts silent as to 


aa 1Fg course should be fist!owed oring ty dismiss a! af that same emoloyee 
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we that Congress Intended to ‘eave tats highway un- 

No ‘evtgtation ts quite that neg'tgent and netther ts the- 
Nhat Concress intended ts that 
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2 far stretch of the tmegination woutd the 
#itnrut It's novtice and 


ssai of an emoloyce 
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tak ty ead acait the ru'es xf falr s'ay tuherent In the Acmintstrative Procec- 

: Reautativns gov yy Clvit Service Emotsyees since 
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Caoy of the bregring s'eacings mated, orstage oresatld to C Francis 


Murshy, J-in A Earnest and James H Craddsck, Attorneys for the Defend- 


ant, Distrtet Building, 14th & E Streets, NW, Washington, D C. 20004, 


this éay of December, 1270. 


CLEMnNa THEODORE COOPER 
Attorney for Platntié 
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Counsel, D 
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ee ee 


given this treatment in ordex to buy ner 


COOPER: I don't Know why it was done, Your 
fhe only vay I can look at these types of probleus, 
Your vionor, is as & wyver would Look at them, not as a layman. 


whe only thing I could see in this type of problem, where we 
have any type of agency which is created by congressional 


statute and which is funded by federal funds, this ipso 


carries the tenets of constitutional protection. 


You are talking about the procedure of 


its aspects? 
Shis is one phasc. 

PEE COURT: a & mean to cut you off, ir. Cooper, 
but I have read th i a ri familiar, with the problem. 
I have had these cases before. 

I am going to grant the government's motion to dis- 

Beaudin has got the right to hire and fire. ‘Tne 
and that is after the fact, 
pirector o£ the Bail agency, 
he is empowered, é ang to me, to hire people or fire them 
for good, bad or other reasons. 

From my knowledge of him, ir. Beaudin is ery 
conscientious person. He is doing a good job. snd his 
failure to have a statement of charges, formal notice, hearing, 


representation by counsel, opportunity to confront the people 
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niteh States Ristrict Court for the District of Columbia 
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An Ae Yo temte ’ 
BABE. EANLES GAviS, Prsinties, 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 


3 SS eB 
judgment of this Court entered on the 4f z day of Jeasvexaeey 1971 
oe 3 Potemiont, Urute De Eesulin, Dipesbcts be Cs Holl Agsey, 
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DISTRICT OF COLUMBIA BAIL AGENCY ic f ft 
451 INDIANA AVE.. N. W. ° re ° , 4) 
WASHINGTON, D. C. 20001 
ROOM 309 


Executive COMMITTEE 5 H BRUCE D. BEAUDIN 


HONORABLE ROGER ROSB | DIRECTOR 
HONORABLE JOHN bt. SMITH, JR. H 629-4311 
HONORABLE AUSTIN L. FICKLING i 

HONORABLE TIM MURPHY 

DAVID J. MCCARTHY, JR. 


July 31, 1970 


Clement Theodore Cooper, Esquire 
300-302 National Union Building 
918 F Street, N.W. 

Washington, D.- C- 20004 


Dear Mr. Cooper: 


Early this morning at a meeting convened by the) 
Deputy Mayor in the District Building, all D.C./| 
Agency and department heads were advised that 
effective August 1, 1970 there was being imposed 
by executive order a freeze on all hiring. Aside 
from this order, however, and in conjunction with 
the facts that we explored in our conference, I 
have no.plans at this time to re-employ Mrs. .Davis 
“ie (ie Se 


Yours truly, 


go ee 


Bruce D. Beaudin 
Director 


BDB:kls 


CERTIFICATE OF SERVICE 


Copy of the foregoing Brief for Apyellant mailed, 


postage prepaid, to Corporation Counsel's Office, Aopellate 


Division, District Building, 14th & E Streets, N.W., Washington, 


D.C. 20004, this [Gg day of font , 1971. 


oe zt. > 
Attorney for Appellant 
918 F Street, N.W. (300-302) 
Washington, D.C. 20004 
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- Appeal From The ‘United States District Court 
2 For Tae District Of Columbia oe 


I N OD _ E 


SUBJECT INDEX 


Counter-Statement of Questions Presented 


Argument 
The Director of the District of Columbia Bail 


I 
Agency is not required to obtain the ap- 
roval of the Executive Committee prior 
to discharging a Bail Agency employee.... 
II Because appellant was neither in the com- 
petitive service nor a preference eligible, 
she is not entitled to notice of charges, 
pportunity to answer charges, and writ- 
ten decision prior to being dis charged. S55 


fo) 


Conclusion. ........ccccecececcccoes aan550 am55592200 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 71-1081 | 


MARIE BAILEY DAVIS, 
Appellant, 
Vv. 
BRUCE D. BEAUDIN, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


| 
COUNTER-STATEMENT OF QUESTIONS PRESENTED 

1. Whether D. C. Code, 1967, § 23-1306, as amended, requires 
the Director of the District of Columbia Bail Agency to first obtain the 
approval of the Bail Agency's Executive Committee before discharging 
an employee. | 

2. Was appellant, as an employee of the District of Columbia 
Bail Agency, an "individual in the competitive service" as defined by 


5 U. S. C. § 2102? 


3. Is appellant a preference eligible as defined by 5 U. S. C. 
§ 2108? 


This case has not been before the Court on any prior occasion. 


ARGUMENT 
I 


The Director of the District of Columbia Bail 
gency is not required to obtain the ap- 
proval of the Executive Committee prior 
to discharging a Bail Agency employee. 


Citing D. C. Code, 1967, § 23-906 (now § 23-1306), 2 appellant 


first contends that, before the Director of the District of Columbia Bail 


Agency could discharge her, he first had to obtain the approval of the 


Bail Agency's five-member Executive Committee. 2 


1 in the District of Columbia Court Reform and Criminal Proce- 
dure Act, Pub. L. 91-358, 91st Cong., 2nd Sess. (July 29, 1970); 84 
Stat. 639, the District of Columbia Bail Agency Act, D. C. Code, 1967, 
Title 23, Chapter 9, was amended and was recodified as Title 23, 
Chapter 13, Subchapter I. 


2 Appellant concedes that there is no legislative history sup- 
porting her interpretation of D. C. Code, 1967, § 23-1306, as amended 
(brief, p. 6). And appellee's research has turned up no helpful legis- 
lative history. 


However, there is nothing in § 23-1306, supra, which requires 
anime | 


the Director of the Bail Agency to obtain the approval of the Executive 


Committee as a condition precedent to discharging an employee. Sec- 


tion 23-1306, supra, provides in pertinent part: 


"The Director, subject to the approval of the 
executive committee, S employ * * * such 
* * * clerical stait and may make assignments 
of such agency personnel as may be necessary 
properly to conduct the business of the agency. * * *" 
(Emphasis added. ) 


The phrase "subject to the approval of the executive committee" simply 
means that the Executive Committee has the authority to countermand 
the Director's action after it has been taken. See Cranmer v. Fidelity 


& Casualty Co. of New York, 18 So. 2d 220 (La., 1944). 


sat 


Because appellant was neither in the com- 
petitive service nor a preference eligible, 
she is not entitled to notice of charges, 
opportunity to answer charges, and writ- 
ten decision prior to being discharged. 


Appellant secondly contends that, before she may be properly 


discharged from her job, she is entitled to the procedural safeguards 


3 
contained in 5 U. S. C. §§ 7501 and 7512. 


Section 7501 provides in pertinent part: 


"An individual in the competitive service whose 
removal or suspension without pay is sought is 
entitled to reasons in writing and to -- 


(1) notice of the action sought and of any 
charges preferred against him; 


(2) a copy of the charges; 


(3) a reasonable time for filing a written 
answer to the charges, with affidavits; and 


(4) a written decision on the answer at the 
earliest practicable date." (Emphasis added. ) 


i —— 


3 In her brief at pp. 8 and 9, appellant cites these sections as 
5 U. S. C. § 652(a) and 5 U. S. C. § 863. In 1966, Congress revised 
Title 5 of the United States Code and enacted the entire title into law. 
Section 652(a) was redesignated Section 7501, and Section 863 was re- 
designated Section 7512. 


Section 7512 provides in pertinent part: 


"A preference eligible employee against 
whom adverse action is proposed is entitled to -- 


(1) at least 30 days' advance written notice 
* * * stating any and all reasons, specifically 
and in detail, for the proposed action; 

(2) a reasonable time for answering the no- 
tice personally and in writing and for furnishing 
affidavits in support of the answer; and 


"(3) a notice of an adverse decision." (Em- 
phasis added. ) 


The first question then is: Was appellant, as an employee of the 


District of Columbia Bail Agency, an “individual in competitive service"? 


Title 5 U. S. C. § 2102 defines the term "competitive service" 


in pertinent part to consist of: 


'(1) all civil service positions in the execu- 
tive branch, except -- 


'(A) positions which are specifically excepted 
from the competitive service by or under statute; 
and 


"(B) positions to which appointments are made — 
by nomination for confirmation by the Senate, un- | 
less the Senate otherwise directs; 


'(2) civil service positions not in the execu- 
tive branch which are specifically included in 
the competitive service by statute; and 


'(3) positions in the government of the Dis- 
trict of Columbia which are specifically included 
in the competitive service by statute." 


In regard to category (1), supra, the District of Columbia Bail 
Agency is not part of the executive branch but is an independent agency." 
Its director is responsible only to a specially-created five-member ex- 
ecutive committee consisting principally of local judges. See D. C. 
Code, 1967, § 23-1304, as amended. As regards category (2), supra, 
there is nothing in the District of Columbia Bail Agency Act which 
specifies that clerical positions in the Bail Agency are to be "competi- 
tive service" positions. And as regards category (3), supra, the Bail 
Agency, aS an independent agency, is not part of the government of the 


District of Columbia. 


Moreover, Title 5 U. S. C. § 3304(b) provides that "[a]n indi- 


vidual may be appointed in the competitive service only if he has passed 


4 see H. R. Rep. No. 1658, 89th Cong. , 2nd Sess. 1 (1966). 


> In her complaint (A. 1) and in her brief at page 3, appellant 
states that, as a secretary at the Bail Agency, she had "a salary of 
$6,500.00 per annum with a GS-5 rating." (Emphasis added.) She 
appears to rely on the now Superceded D. C. Code, 1967, § 23-906, 
as the basis for this assertion. But § 23-906 did not assign General 
Schedule (GS) pay classifications to Bail Agency employees. The 
references in § 23-906 to General Schedule pay grades and to the Gen- 
eral Schedule section itself (then 5 U. S. C. § 5532) were solely for 
the purpose of setting maximum limits on salaries the Director was 
authorized to pay employees. See Hearings on H. R. 15065 and H. R. 
15242 before Subcommittee No. 5 of the House District Committee, 
89th Cong. , 2nd Sess. 22-23 (1966). 


an examination or is specifically excepted from examination ender sec- 
tion 3302 of this title. * * * '' (Emphasis added.) There is 2 allega- 
tion in appellant's complaint (A. 1), and no contention in her brief that 
she was ever required to take a civil service competitive ernrmimation 

in order to obtain a job with the Bail Agency, or that she was) "specifi- 


| 
cally excepted from examination. " 


The second question is: Is appellant a preference eligible? This 


term is defined by 5 U. S. C. §.2108 and generally includes veterans, 
widows of veterans, and wives and mothers of veterans who have ser- 
vice-connected disabilities. There is no allegation in appellant's com- 
plaint (A. 1) that she falls within any of these categories. | 

Thus, since appellant was neither in the competitive gervice nor 
a preference eligible, the Director of the Bail Agency could discharge 
her summarily. Keim v. United States, 177 U. S. 290, 293-294 (1900); 
Vitarelli v. Seaton, 359 U. S. 535, 539-540 (1959); Cafeteria Workers 
v. McElroy, 367 U. S. 886, 896 (1961); Chollar v. United States, 130 
Ct. Cl. 338 (1954). The cases upon which appellant relies are inappo- 
site because they involved employees who were either in the competitive 


service or were preference eligibles. 
| 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that the order of 


the court below dismissing the complaint is correct and in accordance 


with law and, accordingly, should be affirmed. 
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